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WESTMINSTER INVESTING CORPORATION 


v. 
G. C. MURPHY COMPANY, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


COUNTER-STATEMENT OF ISSUE PRESENTED 
Whether there is any legal basis for holding the District of Co- 


lumbia liable for losses sustained by its residents due to mob violence. 


i 
This case has not been before the Court on any prior occasion. 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order of the District Court dismissing 
the complaint and third-party complaint of the G. C. Murphy Company 
(hereinafter referred toas "the Company") against the District of Co- 
lumbia for losses sustained as a result of mob violence. 

The action was commenced by the filing of a complaint by the 
Westminster Investing Corporation (hereinafter referred to as 'West- 
minster") against’ the Company alleging that, by the terms of the lease 
between the two, the Company was required to rebuild the premises it 
had occupied as a lessee, which were destroyed by riotous mobs in 
April 1968, following the assassination of Dr. Martin Luther King. 

The Company filed a third-party complaint and a separate complaint 
against the District of Columbia seeking reimbursement for any amounts 
it may be required to pay as a result of Westminster's suit, and reim- 
bursement for loss of its merchandise, other personal preperty, and 
loss of profits. The Company alleged that the District of Columbia 

had a duty to protect the Company's property during the riots, but that 
it (1) failed to perform such duty, (2) intentionally abandoned such duty 
be restricting and restraining the proper exercise of its powers, and 

(3) with knowledge’ that it had insufficient strength to prevent losses in 
the vicinity of the Company's property if matters got out of control, 


postponed requesting aid of nearby federal troops (A. 2-12). 


The issue in the case between Westminster and the Company 
came on before the court on cross motions for summary judgment, and 
the issue between the Company and the District of Columbia came on 
before the court on the District's motion to dismiss the third-party com- 
plaint and complaint of the Company. Following oral argument, the 
court granted Westminster summary judgment on its claim against the 
Company, and dismissed the Company's third-party complaint and com- 
plaint against the District of Columbia on the ground that they failed to 


state a claim upon which relief could be granted (A. 13-16). The con- 


troversy between Westminster and the Company has been settled and 


discontinued (appellant's brief, p. 5). 


ARGUMENT 
I 


The third-party complaint ard complaint al- 
leging that the District of Columbia is 
liable for damages to the Company re- 
Sulting from mob violence do not state | 
a Claim upon which relief can be granted 
and were, therefore, properly dismissed. 


The Company in its brief maks no effort whatsoever to demon- 
strate that its complaints, alleging that the District of Columbia has a 
legal obligation to respond in damages for the losses the Company sus- 


tained as a result of mob violence, state a claim upon which relief can 


be granted. Instead, the Company devotes its entire brief to the argu- 
ment that, in the absence of completed discovery, the dismissal of a 
complaint on the ground that it fails to state a claim upon which relief 
can be grantedis improper. The argument goes tocfar. No such re- 
quirement is set forth in Rule 12(b), Federal Rules of Civil Procedure, 
nor is such a requirement necessary in cases, such as this, where the 
defense is that under no set cf facts can a municipality be required to 
respond in damages for losses sustained by its inhabitants due to mob 
violence. As the Supreme Court so aptly put in in the case of Turner 
v. United States, 248 U. S. 354, 358 (1919), involving the propriety 
of denying relief to those damaged as a result of mob violence: 
"x * * The fundamental obstacle to recovery 

is not the immunity of a sovereign to suit, but 

the lack of a substantive right to recover the 

damages resulting from failure of a government 


or its officers to keep the peace, * * * " 


In many of the cases cited by the Company, such as Sass v. 


District of Columbia, 114 U. S. App. D. C. 365, 316 F. 2d 366 (1963), 


the propriety of the defense of governmental immunity depends upon 

what facts are developed by discovery or at trial. Consequently, the 
dismissal of a complaint based upon such a defense prior to discovery 
may at times be premature. Here, however, the critical question is 


not so much whether the District cf Columbia is immune from its tor- 


tious acts because it is engaged in some type of discretionary activity, 
but whether there is a statutory or common law right to recover damages 
from the District of Columbia resulting from its failure to keep the 
peace. It can be readily seen that if no such right exists, then it matters 
little what discovery may develop regarding what the District did or 
failed to do to control the actions of the riotous mobs. | 

Although a number of states have statutes imposing some form 
of liability on local governmental units for damages caused by mobs 
and riots, no such statute exists in the District of Columbia. And in 
the absence of a statute the government cannot be held Liable, because 
the common law did not recognize such a cause of action. 

In the early case of State of Louisiana ex rel. Folsom v. Mayor 
and Administrators of New Orleans, 109 U. S. 285, 287 (1883), the 
Court made it quite clear that one who sustains damages as a result of 
mob violence must look to the legislature, not the common law, for 
relief. In that case, the legislature had provided a rernedy, and the in- 


jured party had obtained a judgment, but the city refused to appropriate 


money to pay the judgment. The Court, in upholding the action of the 


city, said: 


"The right to reimbursement for damages 
caused by 2 mob or riotous assemblage of peo- 
ple is not founded upon any contract between 


the city and the sufferers. Its liability for the 

damages is created by a law of the legislature, 

and can be withdrawn or limited at its pleasure. * * *"' 
Some years later, in Wakeley v. Douglas County, 109 Neb. 396, 


191 N. W. 337, 338-339 (1922), a question arose as to the constitu- 


tionality of a statute passed to compensate one who suffered damages 


from a riotous mob prior to the enactment of the statute. Declaring 
the statute to be ynconstitutional, the court stated: 


"Exception to the rule [that legislation is 
fatal which imposes new obligations or takes 
away vested rights] has been recognized in 
cases where the retroactive law 1s based upon 
the moral right cf the class benefited to the 
remedy given * * * . 


"But wherein was the ccunty of Douglas un- 
der any existing moral obligation to make good 
the losses of the plaintiff-appellee? From the 
beginning of jurisprudence, 2nd in practically 
all the jurisdictions cf the United States, it has 
been generally regarded that the governmental 
agency is under no duty tc make good to the 
citizen the damage done by the mob, even if 
the same be due tc the omission of such agency 
to properly govern * * *. 


* * * * * * 


"Of course, if a right of the plaintiff to re- 
cover existed by the commen law, or indepen- 
dently of the statute in question, it might be 
said that such statute is simply declaratory of 
the common law, and that accordingly it should 
be upheld. But the plaintiff does not argue 
such a right under the common law, and from 
our own examination we re forced to conclude 
that none existed." 


More recently in Hart's Food Stores, Inc. v. City of Rochester, 
44 Misc. 2d 938, 255 N. Y. S. 2d 390, 391 (1965), a case arising out 
of the 1964 civil disturbances in Rochester, New York, ‘the Court very 
forcefully pointed out that the city was under no common law obligation 
to reimburse its injured inhabitants, stating: | 
"At this point, let us dispose of any claim 
that the city-defendant is liable at common law 
for damage caused by mobs or riots. The 
Supreme Court of the United States has stead- 
fastly held that a municipality incurs no liability 
at common law for damages sustained as se re- 
sult of mobs or riots * * * ." 
Also, in Finkelstein v. City of New York, 182 Mise. 271, 47 


N. ¥. S. 2d 156 (1944), aff'd. 269 App. Div. 662, 53.N. Y. S. 2d 465 
| 


(1945), aff'd. 295 N. Y. 730, 65. E. 2d 432 (1946), a case involving 


the same type of claim, it is stated: 


"This leads to the final contention, that the 
right to recover against the municipality for 
the consequences of a riot was a common law 
right and hence not affected by the War Emer- 
gency Act, except possibly in so far as the | 
original statute may have extended the com- 
mon law right. The existence of a common 
law right may be shown in various ways but the 
most satisfactory and conclusive method is by 
instances of its exercise through the medium 
of decision. No such instance in this or any 
other jurisdiction has been cited, nor is it | 
probable that any exists. * * * The conclusion 
is inevitable that the right did not exist here 
prior to the statute and has no existence apart 
from it." (47 N. Y. S. 2dat 158.) 


Upholding the dismissal prior to trial of complaints for damages 


resulting from mob action in Chicago in the summer of 1966, the court, 


in Shelton v. City of Chicago, Ill. , 248 N. E. 2d 121, 124 


(1969), stated: 


"Finally, the plaintiffs argue that the defen- 
dants should be held liable at common law, 
apart from any statute. Their argument recog- 
nizes that ‘there are no cases at common law 
dealing with municipal liability for riot damage", 
but they suggest that the erosion of the doctrine 
of governmental immunity, and the simultaneous 
expansion of concepts of strict liability, warrant 
the recognition of a common law cause of action. 
They emphasize the injustice of permitting the 
losses that result from rict damage to person 
or property to be borne by these innocent vic- 
tims upon whom they chance to fall. Those 
losses, they suggest, should be broadly dis- 
tributed. And they urge that the imposition of 
fiscal responsibility upon municipal govern- 
ments would stimulate community concern for 
the maintenance of law and order and the allevi- 
ation of undesirable social conditions, and thus 
tend to reduce the likelihoed of future riots. 


"Insofar as this argument emphasizes the 
desirability of alleviating the loss suffered by 
one who is without fault, it carries a strong ap- 
peal. | But there are other considerations that 
must be taken into account. One who has suf- 
fered riot damage has a remedy against the per- 
sons who inflicted the injury. That remedy 
may be of little practical value in many cases, 
but the same is true of the victim of a rape, a 
robbery, or a hit-and-run driver. It is hard 
to say that one group of innocent victims of 
criminal conduct is more deserving of compen- 


sation from the community than the other. 
Despite peripheral moderations, fault remains 
the cornerstone of the common law of torts. 
The particular units of local government upon 
which liability is sought to be imposed are not 
directly responsible for the injuries suffered 
by the plaintiffs in these cases. A legislature 
is better equipped than is a court to appraise 
the issues of policy involved in selecting the 
unit of government upen which to impose an in- 
surer's liability of the type here involved. * * * " 


See also Roy v. Hampton, £N.H.___, 226 A. 24870 (1967); 
Canter v. City of New York, 57 Misc. 2d 659, 293 N. Y. S. 2d 240 
(1968); A & B Auto Stores of Jones Street, Inc. v. City of Newark, 103 
N. J. Super. 559, 248 A. 2d 258 (1968); City of Chicago v. Sturges, 
222U.S. 313 (1911); and Lee v. Kansas City, 175 Kan, 729, 267 P. 2d 
931 (1954). : 

Counsel for the District of Columbia has found no case in which, 
absent a specific statute, a governmental body has been held to respond 
in damages for anything it did or failed to do regarding the protection of 
its inhabitants and their property from the unlawful actions of riotous 
mobs. The wisdom or lack thereof cf enacting Legislation placing such 
a burden upon governmental units has been debated time and again. 


See: Riot Insurance, 77 Yale Law Journal 541, 555; Municipal Liability 


for Riot Damage, 81 Harvard Law Review 653. Some of the states, 


| 
such as New York and Illinois, which had provided a statutory remedy, 


have now repealed or suspended the operation of such legislation. 


Finkelstein v. City of New York, 182 Misc. 2d 271, 47 N. Y. S. 2d 156 


(1944), aff'd. 269 App. Div. 662, 53N. Y. S. 24 465 (1945), aff'd. 
295 N. Y. 730, 65 N. E. 2d 432 (1946); Shelton v. City of Chicago, 
Ill. , 248 N. E. 24121 (1969). 


In any event, there is no legislative remedy available in the Dis- 
trict of Columbia to a victim of the actions of a lawless individual or 
group of individuals. And only the legislature can effectively deal with 
such involved problems as the circumstances under which one is to be 
compensated, the extent of his compensation, and the manner of raising 
the necessary funds without jeopardizing existing worthwhile programs. 
Justice Harlan expressed this thought in his concurring opinion in 
National Board of YMCA v. United States, 23 L. Ed. 24117, 126 (May 
1969) as follows: 


't * * * But while the rioters are surging 
through the streets out of control, everyone 
must recognize that the Government cannot 
protect all property all of the time. I think 
it appropriate to say, however, that our de- 
cision today does not in any way suggest that 
the victims of civil disturbances are unde- 
serving of relief. But it is for the Congress, 
not this Court, to decide the extent to which 
those injured in the riot should be compensated, 
regardless of the extent to which the police or 
military attempted to protect the particular 
property which each individual owns." 


0 


The doctrine of governmental immunity 
exempts the District of Columbia from 


liability for the acts alleged. SS” | 

Assuming, for purposes of this argument, that the question 
is not, as previously stated, whether there is any statutory or common 
law right to recover damages resulting from the failure of the District 
of Columbia to keep the peace, but whether the District'of Columbia is 
immune from its tortious acts because it was engaged in some type of 
governmental function, it appears quite clear that the District of Co- 
lumbia cannot be held liable. As noted by Judge Gasch below, '' * * * 
the broad policy decision which led to the deployment of groups of 
policemen in an effort to maintain law and order throughout the area 
and the instructions issued to them are discretionary and not ministerial" 
(A. 15). The problems confronting the District and Federal authorities 
at the time the Company suffered its unfortunate loss oa unprecedented 


in the District of Columbia. Decisions had to be made quickly on a 


number of problems, not the least of which were the number of police- 


men and firemen that should be assigned to a particular area, the extent 
of force which should be used, and the necessity for and the use to be 
made of federal troops. Even with the benefit of hindsight, responsible 


individuals cannot reach unanimity of agreement on all such questions. 


Certainly this underscores the observation of Judge Gasch that decisions 


of such magnitude are not ministerial, but involve the exercise of the 


highest degree of discretion. 


CONCLUSION 
In view of the foregoing, it is respectfully submitted that the 
third-party complaint and complaint against the District of Columbia 
were properly dismissed, and that the judgment of the court below 


should, therefore, be affirmed. 
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